STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF AGRI CULTURE AND
CONSUVER SERVI CES,

Petiti oner,
CASE NO. 94-5486

VS.

DAVID W BROMWN, d/b/a
A- QUALI TY TERM NATOCRS,

Respondent .

N N e N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the above-styled matter was heard before the D vision
of Admi nistrative Hearings by its duly designated Hearing Oficer, Daniel M
Kil bride, on February 3, 1995 in Tall ahassee, Florida, with the Petitioner and
its attorney also present in Tallahassee, and the Respondent, his attorney and
all witnesses present in Olando, in a video conference. The follow ng
appear ances were entered:

APPEARANCES

For Petitioner: Robert G Wrley, Esquire
Ri chard Tritschler, Esquire
Department of Agriculture
& Consuner Services
Mayo Buil di ng, Room 515
Tal | ahassee, Florida 32399-0800

For Respondent: Robert W CGenzman, Esquire
Akerman, Senterfitt & Eidson, P.A
255 Sout h Orange Avenue
Post O fice Box 231
Ol ando, Florida 32802-0231

STATEMENT OF THE | SSUES

VWhet her Respondent, doi ng business as A-Quality Term nators, violated
Chapter 482, Florida Statutes, and Chapter 5E-14, Florida Adm nistrative Code,
as alleged in the Notice of Intent to Inpose Fine for failing to report visible
and accessi bl e evidence of and danage caused by wood destroyi ng organi sms
followi ng an inspection of a residence in the Olando area on April 20, 1994.



PRELI M NARY STATEMENT

On August 22, 1994, Petitioner issued Notice of Intent to Inpose Fine
directed to the Respondent. On Septenber 16, 1995, Respondent denied the
allegations and filed a Petition for a Formal Hearing. This matter was referred
to the Division of Adm nistrative Hearings on October 4, 1994 and this matter
was set for hearing.

At the hearing, which was conducted by vi deoconference, Petitioner called
three wi tnesses, including Respondent as an adverse w tness and an expert. SiXx
exhibits were received in evidence without objection. Petitioner's exhibit no.
1, an edited video report prepared by Orlando TV station, WTV Channel 9, was
reviewed for the sole purpose of use as a denonstrative aide in visualizing the
resi dence in question. All statenents nmade by anyone on the tape have been
di sregarded as hearsay and have not been relied upon to support a finding of
fact in this case. Respondent testified in his own behalf and offered one
exhibit in evidence. A transcript of the hearing was not prepared. On March 6,
1995, Respondent filed a Mbtion to Dismiss or to Reopen Hearing alleging he had
obt ai ned new y di scovered evidence. Petitioner filed a Response to Respondent's
Motion and a hearing on the notion was held on April 5, 1995. By Order, dated
April 5, 1995, Respondent's Mtion to Dismss was denied. Respondent's Nbtion
to Reopen was granted for the Iimted purpose of deposing one w tness and
continue the cross-exam nation of the Petitioner's expert witness who testified
at the hearing. The deposition testinony of the two witnesses was filed on My
8, 1995. Petitioner filed its proposed recomended order on February 10, 1995
and a supplenent to the proposal on May 4, 1995. Respondent filed his proposed
recommended order on February 15, 1995 and a revi sed proposal on May 15, 1995.
Each of the parties' proposed recommended orders has been given carefu
consi derati on and adopted when supported by clear and convi nci ng evi dence.

My specific rulings on the Parties' proposed findings of fact are set forth
in the Appendi x attached hereto.

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

FI NDI NGS OF FACT

1. Respondent, David W Brown, is the sole proprietor of an unincorporated
busi ness known as A-Quality Term nators which operates in the Ol ando area.

2. Respondent is licensed to operate a pest control business by the
Petitioner. Respondent is also the holder of an identification card issued by
the Petitioner which authorizes himto performinspections of structures for
wood- dest royi ng organi sns. Results of a wood-destroying organi sminspection are
required to be evidenced by conpletion of the Respondent's approved Form 1145,
Wbod Destroyi ng Organi sm Report.

3. Prior to April 20, 1984, Respondent was asked to perform a wood-
destroyi ng organi sminspection at a residence |ocated at 2913 Ri sser Avenue,
O | ando, Fl orida.

4. The inspection was requested by the purported owner, a wonan using the
nane of "Laura Taylor," for the alleged purpose of enabling the owner to obtain
refi nanci ng of the nortgage on the residence.



5. The advance arrangenents nmade with "Ms. Taylor"” were that the residence
woul d be unoccupi ed during the inspection to be made on April 20, 1994, that a
resi dence key would be left for Respondent under the door mat, that a check
woul d be left for Respondent on the table inside, and that Respondent woul d
| eave a Form 1145 Wbod- Dest royi ng Organi sns | nspection Report on the table
i nsi de.

6. The person purporting to be the owner of the subject property was
actual |y Laura Dougl as, an enpl oyee of a local television station. She was
using the fictitious nane "Laura Taylor", as a part of the sting operation the
station was conducting. The real owner was Dawn Angert.

7. The contrivance to have Respondent inspect the subject property was
part of arrangenents made by the TV station to have inspections conducted by
several pest control conpanies of the subject property. An investigative report
woul d then be produced and broadcast by the station

8. Respondent had previously perfornmed several wood-destroying organi sms
i nspections in the subdivision where the subject residence is |ocated, and he
was famliar with the common types of construction throughout the subdivision
and the common types of wood-destroying organi sm probl ens throughout the
subdi vi si on.

9. On April 20, 1994, Respondent arrived at the subject property and
remai ned for approximtely eight mnutes. He noticed termte damage inside the
front door. He also observed the drill holes, indicating prior termte
treatnment, outside the front door, even though the drill holes had been
obstructed by the door mat and potted pl ants.

10. Respondent did not conplete his inspection at that time. He did not
| eave a Form 1145, nor did he |l eave a notice of inspection. However, he took
the check on the table inside, and left a note on his business card indicating
that there were problens requiring further inspection

11. Portions of Respondent's activities at the subject property on Apri
20, 1994, were videotaped by three hidden canmeras of the TV station

12. A day or so after the subject inspection of April 20, 1994, the
purported owner of the subject property, "Laura Taylor," tel ephoned Respondent's
office to advise that she urgently needed a "cl ean" Form 1145 because i nterest
rates were goi ng higher and she wanted to conplete the purported refinancing
transaction. She insisted that the Form 1145 be taped on the door of
Respondent's office so that she could drive by and pick it up. Respondent's
secretary called himwhile he was in the field to obtain approvals for the
rel ease of the report.

13. Respondent, acting without his field notes and without a clear
recol l ection of his inspection of the subject property, asked his office by
t el ephone whet her any notes at the office reflected a problem at the subject
property. He was advised that no such notes were found. He then instructed his
office to provide "Ms. Taylor" a "clean" Form 1145 pursuant to her urgent
request.

14. The Form 1145 was conpl eted showi ng no evi dence of any danage by wood-
destroyi ng organi snms or any evidence of treatnment of wood-destroying organi sms.
The report was taped to the office door and picked up that afternoon



15. Respondent did not follow his normal procedure of checking his field
notes before issuing a Form 1145 report. The follow ng day, while review ng his
notes, he discovered his error and attenpted to comunicate the m stake to "Ms.
Tayl or. ™

16. Respondent did not intend to provide an erroneous Form 1145 fol |l ow ng
the inspection of the subject property.

17. The inconpl ete inspection and erroneous wood-destroying organi sm
report prepared by Respondent fell below the standard of practice in the pest
control industry in the Orlando area and was negligent.

18. In mtigation, followi ng the extensive nedia publicity generated by
this matter, Respondent |ost a substantial volume of business, has substantially
reduced the nunber of his enpl oyees, has been forced to close his office and
wor k out of his hone, and has suffered personal enbarrassnent and | oss of
reputation.

19. In the weeks preceding the hearing in this case, Respondent was a
participant in an unrel ated undercover operation which |led, through his efforts,
to the detection and interdiction of a third party's schenme to distribute banned
pest control substances unlawfully. Respondent’'s efforts led to an
i nvestigative report broadcast by another |ocal televison station, and further
led to enforcenent action against the third party by the Petitioner

20. Respondent has never previously had any fines or warning letters
i nposed against himin the course of several years of pest control work and
several thousand wood-destroyi ng organi sns inspections in Florida.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of this proceeding, and the parties thereto, pursuant to
subsection 120.57(1), Florida Statutes.

22. The Department of Agriculture and Consumer Services is the state
agency responsi ble for adm nistering and enforcing the provisions of Chapter
482, Florida Statutes, pertaining to pest control

23. Section 482.161(1), Florida Statutes, (Supp. 1994) provides:

(1) The departnent may issue a witten warning
to or inmpose a fine against, or deny the appli-
cation for licensure or licensure renewal of, a
licensee, certified operator, limted certificate
hol der, identification cardhol der, or speci al
identification cardhol der or any other person
or may suspend, revoke, or deny the issuance or
renewal of any license, certificate, linmted
certificate, identification card, or special
identification card that is within the scope of
this chapter, in accordance with chapter 120,
upon any of the follow ng grounds:

* * %

(f) Performng pest control in a negligent nmanner



24,

25.

Section 482.226(1), Florida Statutes, (1993) provides:

(1) Wen an inspection for wood-destroying
organisns is made by a |licensee for purposes

or a real estate transaction and either a fee
is charged for the inspection or a witten
report is requested by the customer, a wood-
destroyi ng organi sminspection report shal

be provided by the licensee or its represent-
ative qualified under this chapter to perform
such inspections. The inspection shall be

made in accordance with good industry practice
and standards as established by rule and nust

i ncl ude inspection for all wood-destroying
organi sms. The inspection findings shall be
reported to the person requesting the inspection
The report nust be nade on a form prescribed by
t he departnment and furni shed by the |icensee.

A copy of the inspection report shall be retained
by the licensee for a period of not less than 3
years.

(2)(a) The inspection report nust include the
followi ng information and statenents:

1. The licensee's nane.

2. The date of the inspection

3. The address of the structure inspected.

4. Any visible accessible areas not inspected
and the reasons for not inspecting the.

5. The areas of the structure that were
i naccessi bl e.

6. Any visible evidence of previous treatnents
for, or infestations of, wood-destroying organi sns.

7. The identity of any wood-destroying organi sns
present and any visi bl e danage caused.

8. A statenment that a notice of the inspection
has been affixed to the property in accordance wth
subsection (4) or subsection (5) and a statenent
of the location of the notice.

Section 5E-14.142(2)(9)(C), Florida Adm nistrative Code

(c) Termte or other wood-destroying organi sm

i nspection report:

Pursuant to Chapter 482.226(1), (2), (4) and (5),
F.S., each licensee having a certified operator
certified in the category of termte or other
wood- dest royi ng organi smcontrol and who nakes

and reports the findings of a wood-destroying

organi sminspection in witing shall provide the
party requesting the inspection with the inspection
findi ngs on the Wod-Destroyi ng Organi snms | nspection
Report prescribed by the departnent and furnished

by the licensee, Form 1145 11-92, which is incorpor-
ated by reference. The licensee shall not place

any disclainmers or additional |anguage on the Wod-
Destroyi ng Organi sns | nspection Report. The |licensee
shal | inspect for all wood-destroying organisns as

provi des:



defined in Chapter 482.021(27), F.S., in accordance
with the follow ng inspection standards:

(1) The inspection will include all areas acces-
si bl e by normal neans but does not cover those areas
that are encl osed or inaccessible, areas conceal ed by
wal I coverings, floor coverings, furniture, equipnent,
stored articles, insulation, or any portion of the
structure in which inspection would necessitate
renovi ng or defacing any part of the structure.

(2) The inspection will be visual but may include
probi ng and soundi ng of structural nenbers as deened
necessary by the inspector, based upon a prelimnary
finding or visual evidence of infestation or damage.

26. Based on the foregoing findings of fact, Respondent has viol ated the
provi sions of Section 482.226(1), Florida Statutes and Rul e 5E-14.142(2)(e),
Fl orida Adm nistrative Code by failing to perform a wood-destroying organi sm
i nspection in accordance with good industry practice and standards established
by the Petitioner; and Section 482.161(1)(f), Florida Statutes by negligent pest
control. Even though Respondent detected the evidence of damage by termtes and
prior treatment for the problem he failed to conplete the inspection and the
form 1145 and leave it at the house. This conduct is below the standard and is
al so negligent regardl ess of whether Respondent's subjective intent was to cone
back at a later tinme and inspect further before conpleting a report.

27. Subsequently, Respondent issued a clear report, when in fact there was
vi si bl e and accessi bl e evi dence of wood-destroying organi sns in the residence.
Accepting Respondent's position that he authorized the rel ease of the report
wi thout first checking the field notes due to pressure fromthe client,
nevert hel ess, such conduct was negligent and fell below industry practice and
standards, in violation of Section 482.226(1) and 482.161(1)(f), Florida
St at ut es.

28. In mtigation, Respondent denonstrated that he has not been subject to
prior discipline by the Petitioner; that due to extensive media coverage, his
busi ness has suffered economically; and he has cooperated with Petitioner on an
unrel ated undercover operation which resulted in the detection and interdiction
of banned pest control substances.

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is

RECOMMENDED that a Final Order be entered which finds the Respondent guilty
of violating the provisions of Section 482.226(1) and 482.161(1)(f), Florida
Statutes, and Rul e 5E-14.142(2)(c), Florida Adm nistrative Code.

It is further,

Recomended that the Respondent be issued a letter of reprimnd and be
assessed an administrative fine of $500.00. However, should the Petitioner
determ ne that Respondent cooperated and played a significant role in the
unrel ated sting operation, said adm nistrative fine should be suspended.



DONE and ENTERED this 23rd day of May, 1995, in Tall ahassee, Florida.

DANIEL M Kl LBRI DE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 23rd day of My, 1995

APPENDI X

The follow ng constitutes ny specific rulings, in accordance with section
120.59, Florida Statutes, on proposed findings of fact submtted by the parties.

Proposed findings of fact submtted by Petitioner.

Accepted in substance: paragraphs 1 (in part), 2, 3 (in part), 5 (in part).

Rej ected as a conclusion of law paragraph 1 (in part).

Rej ected as subsunmed or a conment on the evidence: paragraph 3 (in part),
4 (in part), 5 (in part), 6, 7; Supplenment paragraphs 1, and 2.

Revi sed proposed findings of fact by Respondent.

Accepted in substance: paragraph 1, 2, 3, 4, 5, 7 (in part), 8, 9 (in
part), 10, 11 (in part), 12 (in part), 13 (in part), 14 (in part), 21 (in part),
22 (in part), 23.

Rejected as irrelevant and immaterial: paragraph 6, 7 (in part), 9 (in
part), 13 (in part), 15, 16, 17, 18, 19, and 20.

Rej ected as a comment on the evidence or subsuned: paragraph 7 (in part),
11 (in part), 12 (in part), 14 (in part), 21 (in part), 22 (in part).

COPI ES FURNI SHED:

Robert G Wbrley, Esquire
Ri chard Tritschler, Esquire
Department of Agriculture
& Consuner Services
Mayo Buil di ng, Room 515
Tal | ahassee, Florida 32399-0800

Robert W Genzman, Esquire
Akerman, Sneterfitt & Eidson, P.A
255 Sout h Orange Avenue

Post O fice Box 231

Ol ando, Florida 32802-0231



Honor abl e Bob Crawf ord
Conmi ssi oner of Agriculture

The Capitol, PL-10

Tal | ahassee, Florida 32399-0810

Ri chard Tritschler

CGener al Counsel

The Capitol, PL-10

Tal | ahassee, Florida 32399-0810

Brenda Hyatt, Chief

Bureau of Licensing & Bond
Department of Agriculture

508 Mayo Buil di ng

Tal | ahassee, Florida 32399-0800

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to the Recommended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
final order in this case concerning their rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
DEPARTMENT OF AGRI CULTURE AND CONSUMER SERVI CES

DEPARTMENT OF AGRI CULTURE AND
CONSUMER SERVI CES
Petiti oner,
DOAH CASE NO.: 94-5486
VS. FDACS CASE NO. 94-0518

DAVID W BROMW, d/b/a
A- QUALI TY TERM NATORS

Respondent .




FI NAL CRDER

TH S MATTER, arising under the Structural Pest Control Act, Fla. Stat.
Sections 482.011- 482.242, is before the Conm ssioner of Agriculture as agency
head of the Florida Departnment of Agriculture and Consumer Services (hereinafter
referred to as the "Departnent”) for final agency action.

BACKGROUND

On August 22, 1994, Petitioner Department issued a Notice of Intent to
I mpose Fine in which the Departnent all eged Respondent David W Brown, doing
busi ness as A-Quality Terminators, had failed to report visible and accessible
evi dence of, and damage caused by, wood-destroying organi snms on Form 1145,
entitled "Wod-Destroyi ng Organi sns | nspection Report"” in accordance with Fl a.
Stat. Section 482.226(1) and Fla. Admin. Code Ann. r. B5E 14. 142(2)(c)
resulting froman inspection by Respondent for wood-destroying organi sns at a
residence in Olando, Florida. The Department further alleged that failure to
report such evidence of and/or damage caused by wood-destroying organisnms is a
violation of Fla. Stat. Section 482. 161(1)(f). By letter dated Septenber 16,
1994, Respondent disputed the factual allegations contained in the Notice of
Intent to Inpose Fine. By letter dated October 3, 1994, the Departnent referred
Petitioner's request for formal hearing to the Division of Administrative
Hearings for the assignnent of a Hearing O ficer and conduct of a hearing.

A formal hearing was conducted on February 3, 1995, by video conference
with the Hearing O ficer and the Departnent's counsel appearing in Tall ahassee,
Fl ori da and Respondent, Respondent’'s counsel, and all w tnesses appearing in
O | ando, Fl orida.

At formal hearing, Petitioner Department called three w tnesses including
Respondent as an adverse witness and Charles Gordon Wtherington who testified
as an expert in the field of entonology. Petitioner proffered six exhibits,

i ncluding an edited video report prepared by Olando television station WTV
channel 9. Al of Petitioner's exhibits were received into evidence w thout
objection. Respondent testified in his own behalf and offered into evidence one
exhibit. Petitioner filed its Proposed Recommrended Order on February 10, 1995
and Respondent filed his Proposed Reconmended Order on February 15, 1995.

On March 6, 1995 Respondent filed a Motion to Dismiss or to Reopen Hearing
and the Petitioner responded by filing on or about March 16, 1995, Departnent's
Response to Respondent's Mition to Dismss or to Re-Open Hearing. Hearing was
hel d on Respondent's notion and Petitioner's response on April 5, 1995. By
Order dated April 5, 1995, Respondent's Mtion to Dismiss was deni ed, however,
Respondent's Motion to Reopen was granted for the limted purpose of deposing
one wi tness and continue the cross-exam nation of Petitioner's expert w tness
who testified at hearing. Petitioner filed a Supplenent to Proposed Reconmended
Order on May 4, 1995, and Respondent filed a revised Proposed Recommrended O der
on May 15, 1995.

The Hearing Oficer in this matter issued a Reconmended Order on May 23,
1995 whi ch reconmended t he Comm ssioner issue a final order finding Respondent
guilty of violating Fla. Stat. Sections 482. 161(1)(f) and 482.226(1) along
with Fla. Admn. Code Ann. r. 5E-14. 142(2)(c). The Hearing Oficer further
recomended that Petitioner be issued a letter of reprimnd and assessed an
adm nistrative fine of $500, however, the Hearing O ficer recomended that
shoul d the Petitioner determ ne that Respondent cooperated and played a



significant role in the unrelated sting operation, said adm nistrative fine
shoul d be suspended. Petitioner filed tinmely Exceptions to Recommrended O der

RULI NG ON EXCEPTI ONS

Petitioner lists four (I-1V) exceptions to the Recormended Order
chal l enging the Hearing O ficer's Conclusions of Law and Fi ndi ngs of Fact.

Under Florida law "Factual issues susceptible of ordinary nethods of
proof that are not infused with policy considerations are the prerogative of the
hearing officer as the finder of fact. . .It is for the hearing officer to
consider all the evidence presented, resolve conflicts, judge the credibility of
wi t nesses, draw perm ssible inferences fromthe evidence, and reach ultimate
findings of fact based on conpetent substantial evidence," Martuccio v. Dept. of
Pro. Regulation, 622 So.2d 607, 609 (Fla.App. 1 Dist. 1993)(Citations
omtted) and "The agency may not reject or nodify the finding of facts...unless
the agency.. [determines].. .the findings of fact were not based upon
conpetent substantial evidence...". Fla. Stat. Section 120.57(1)(b)(210), Dept.
of Business & Pro. Reg. v. MCarthy, 638 So.2d. 574, 575 (Fla.App. 1 Dist.
1993).

1. Respondent's Exception no. |. Respondent, through his Exception
chal | enges the Hearing Oficer's Conclusion of Law found at paragraph 26 of the
Recomended Order. Respondent bases his exception upon the [ast two sentences
from paragraph 26. Paragraph 26, inits entirety, is as follows:

Based on the foregoing findings of fact, Respondent has

vi ol ated the provisions of Section 482.226(1), Florida
Statutes and Rule 5E-14. 142(2)(e), Florida Adm nistrative
Code by failing to perform a wood-destroying organi sm

i nspection in accordance with good industry practice and
standards established by the Petitioner; and Section 482.
161(1) (D, Florida Statutes by negligent pest control. Even
t hough Respondent detected the evidence of danage by
termtes and prior treatnent for the problem he failed to
conplete the inspection and form 1145 and leave it at the
house. This conduct is below the standard and is al so
negl i gent regardl ess of whether Respondent's subjective
intent was to conme back at a later time and inspect further
before conpleting a report.

Recomrended Order at 9-10

The issue in this matter is whether or not Respondent viol ated Chapter 482,
Florida Statutes and Chapter 5E-14, Florida Adm nistrative Code, by failing to
properly report visible and accessi bl e evidence of and/or damage caused by wood
destroyi ng organi sms, not the activities of sone other pest control entity or
news organization. Upon review of the entire file in this matter, it is the
determ nati on of the Commi ssioner of Agriculture that the Hearing Oficer's
par agraph 26 Concl usion of Law is supported by conpetent substantial evidence,

t heref ore, Respondent's Exception | is denied.

2. Respondent's Exception no. Il. Again, the issue in this matter is
whet her or not Petitioner failed to report visible and accessi bl e evidence of,
and/ or damage caused by, wood destroying organisns on form 1145 whi ch woul d nmake
such conduct fall below industry practice and standards in violation of Fla.
Stat. Sections 482. 161(1)(f) and 482.226(1). It is for the hearing officer to



consider all the evidence and draw perm ssible inferences. (Martuccio)
Consequently, Respondent's Exception no. |l is denied.

3. Respondent's Exception no. [11l1. An agency may not reject or nodify a
hearing officer's finding of fact if such finding is based upon conpetent
substantial evidence. Fla. Stat. Section 120.57(1)(b)(10). Upon review of the
entire file in this matter, the hearing officer's determnation that the conduct
of the Respondent fell below the standard of practice within the pest control
i ndustry cannot be said to be | acking conpetent substantial evidence to base
such a finding. Therefore, Respondents Exception Ill is denied.

4. Respondent's Exception no IV. Respondent's Exception nunber |1V nerely
restates his position that any nistakes he made were de minims and that no
sanctions should flow therefrom Upon review of the entire file in this matter,
t he concl usions of |aw found at Paragraph 28 of the Recommended Order are
supported by conpetent substantial evidence, therefore, Respondent's Exception
IV is denied.

For the above reasons, Respondent's Witten Exceptions are denied.
WHEREFORE it is ORDERED and ADJUDGED:
1. Respondent's witten exceptions are DEN ED;

2. The Hearing Oficer's Findings of Fact are adopted in toto as the
Department's findings of fact;

3. The Hearing Oficer's Conclusions of Law are adopted in toto as the
Department's concl usi ons of |aw, and

4. The Hearing Oficer's Recommendati on--that the Conm ssioner of
Agriculture enter a final order finding Respondent guilty of violating Fla.
Stat. Sections 482. 161(1)(f) and 482.226(1) and Fla. Admin. Code Ann. r.
5E-14.142(2)(c); issue a letter of reprimand; and order Petitioner to pay an
adm nistrative fine of $500--is APPROVED W TH MODI FI CATI ON.

5. It is ORDERED that the Bureau of Entonology & Pest Control issue a
letter of reprinmand agai nst Respondent and that such notice of reprimand be
published in its quarterly list of disciplinary actions. The Comn ssioner
further finds that due to Respondent's participation and cooperation with the
Department in unrel ated undercover operations, no admnistrative fine shall
i ssue.

NOTI CE OF RI GHT TO APPEAL

Any party to these proceedi ngs adversely affected by this Final Oder is
entitled to seek judicial reviewthereof pursuant to Fla. Stat. Section 120.68
and Rule 9. 110, Florida Rules of Appellate Procedure. Review proceedi ngs mnust
be initiated by filing a petition or notice of appeal with the Agency d erk,
Room 515, Mayo Buil di ng, Tall ahassee, Florida 32399-0800, and a copy of the
same with the appropriate District Court of Appeal within thirty (30) days of
the date this ORDER is final.



DONE AND ORDERED this 20th day of ,1995.

BOB CRAWFORD

Conmi ssi oner of Agriculture

Assi stant Conm ssi oner

Fl ori da Department of Agriculture
and Consuner Services

FILED with the Agency Cerk this () day of , 1995.

Agency Cderk

Copi es to:

Robert W Genzman, Esquire
Akerman, Senterfit & Edison, P.A
255 Sout h Orange Avenue

Post O fice Box 231

Ol ando, Florida 32802-0231

Daniel M Kilbride

Hearing Oficer

Division of Adm nistrative
Hear i ngs

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

Ri chard D. Tritschler, Esquire

Ceneral Counsel

Department of Agriculture and

Consumer Services

The Capitol, PL-10

Tal | ahassee, Florida 32399-
0810

Robert G Wbrley, Esquire

Room 515, Mayo Buil di ng

Tal | ahassee, Florida 32399-
0800



